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1

Thomas A. Seaman ("Receiver") Court-appointed permanent receiver for Small Business

2 Capital Corp. ("SB Capital"), Investors Prime Fund, LLC ("IPF"), SBC Portfolio Fund, LLC
3 ("SPF") and their subsidiaries and affiliates (collectively, the "Receivership Entities"), submits this
4 second interim report and request for further instructions. This report should be read in
5 conjunction with the Receiver's First Status Report and Inventory filed on July 9, 2012, Docket
6 No. 30 ("First Report").
I.

7
8

EXECUTIVE SUMMARY

With the receivership only 45 days old, there is still significant investigation and

9 accounting to be done in order to provide a complete report and analysis of the sources and uses of
10 funds and other financial activities of the Receivership Entities. Much has been accomplished,
11 however, in the short time since the Receiver's appointment. Among other things, the Receiver
12 has drastically reduced the operating expenses of the Receivership Entities, ensured the status quo
13 of the loan servicing business, including regulatory compliance, taken control of all known bank
14 accounts, gained an understanding of the impaired loans and begun work toward resolution of
15 them, established accounting procedures for the receivership estate and commenced a forensic
16 accounting to determine the amount raised from investors and how the funds were used.
II.

17
18

PROCEDURAL BACKGROUND

On June 21, 2012, the Securities and Exchange Commission ("Commission") filed its

19 Complaint against SB Capital, Mark Feathers ("Mr. Feathers"), IPF and SPF (collectively,
20 "Defendants"). The Commission simultaneously filed an Ex Parte Application for Temporary
21 Restraining Order and Order to Show Cause and an Ex Parte Application to Temporarily Seal the
22 Court's File for the Case. After a hearing held on June 26, 2012, the Court issued the Temporary
23 Restraining Order and Orders (1) Freezing Assets, (2) Prohibiting the Destruction of Documents,
24 (3) Granting Expedited Discovery, (4) Requiring Accountings, and (5) Appointing a Temporary
25 Receiver; and Order to Show Cause re Preliminary Injunction and Appointment of a Permanent
26 Receiver ("TRO"). The TRO appointed Thomas Seaman temporary receiver for the Receivership
27 Entities and set an Order to Show Cause re: Preliminary Junction for July 10, 2012.
28
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1

The Commission and Defendant Feathers stipulated to entry of the Preliminary Injunction

2 and Orders: (1) Freezing Assets; (2) Prohibiting the Destruction of Documents; (3) Requiring
3 Accountings; and (4) Appointing a Permanent Receiver ("Preliminary Injunction Order"). On
4 July 9, 2012, the Receiver filed his First Status Report and Inventory. On July 10, 2012, the Court
5 entered the Preliminary Injunction Order and instructed the Receiver to file his next status report
6 on August 10, 2012.
III.

7
8

THE COMPLAINT

The Complaint alleges that, in violation of federal securities laws, (a) Defendants

9 committed fraud in the offer and sale of IPF and SPF securities and (b) SB Capital offered and
10 sold securities without being registered with the Commission as a broker. Specifically, the
11 Complaint alleges that Defendants took the following actions contrary to representations they
12 made to their investors:
13

(1) Paid returns to investors in excess of profits generated by IPF and SPF in a Ponzi-like

14 fashion;
15

(2) Transferred more than $6 million from IPF and SPF to SB Capital in order to pay

16 SB Capital operating expenses, including paying over $485,850 to Mr. Feathers and companies he
17 controls; and
18

(3) Sold eight mortgage loans from SPF to IPF at a total premium of $717,951 over the

19 outstanding balances of the loans and used the premiums paid to SPF to pay management fees to
20 SB Capital.
21

The Complaint also asserts that Mr. Feathers, as a person who controlled SB Capital, IPF

22 and SPF, is jointly and severally liable with them, and likewise that SB Capital, as a person who
23 controlled IPF and SPF, is jointly and severally liable with them.
IV.

24
25

THE PRELIMINARY INJUNCTION ORDER

The Preliminary Injunction Order, among other things, authorizes, empowers and directs

26 the Receiver to:
27
28
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1

(a) "take custody, control, possession and charge . . . of all funds, assets,

2

collateral, premises . . . and other real or personal property" of the Receivership

3

Entities;

4

(b) "to have control of, and to be added as the sole authorized signatory for, all

5

accounts" of the Receivership Entities at any bank, title company, escrow agent,

6

financial institution or brokerage firm;

7

(c) "to conduct such investigation and discovery as may be necessary to locate,

8

account for and recover all of the assets of or managed by" the Receivership

9

Entities, "and to engage and employ attorneys, accountants and other persons to

10

assist in such investigation and discovery";

11

(d) "to take such action as is necessary and appropriate to preserve and . . .

12

prevent the dissipation, concealment or disposition of any assets of or managed

13

by" the Receivership Entities;

14

(e) "to make an accounting, as soon as practicable, to this Court and the

15

Commission";

16

(f) "to make such payments and disbursements from the funds and assets . . . as

17

may be necessary and advisable in discharging his or her duties as temporary

18

receiver";

19

(g) "to employ attorneys, accountants and others to investigate and, where

20

appropriate, to institute, pursue, and prosecute all claims and causes of action of

21

whatever kind and nature"; and

22

(h) "to have access to and monitor all mail, electronic mail, and video phone" of

23

the Receivership Entities.

24 Preliminary Injunction Order, Part VII.
25

The Preliminary Injunction Order also restrains and enjoins all persons seeking relief of

26 any kind against the Receivership Entities from (a) "commencing, prosecuting, continuing or
27 enforcing any suit or proceeding"; (b) "using self-help or executing or issuing or causing the
28 execution or issuance of any court attachment, subpoena, replevin, execution or other process for
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1 the purpose of impounding or taking possession of or interfering with or creating or enforcing a
2 lien upon any property or property interests" of SB Capital, IPF and SPF; and (c) "doing any act or
3 thing whatsoever to interfere with taking control, possession or management by the temporary
4 receiver appointed hereunder of the property and assets" of SB Capital, IPF and SPF, "or in any
5 way to interfere with or harass the temporary receiver or his or her attorneys, accountants,
6 employees or agents or to interfere in any manner with the discharge of the temporary receiver's
7 duties and responsibilities hereunder." Preliminary Injunction Order, Part X.
V.

8
9

A.

11

Operations and Preliminary Accounting Work
1.

10

SUMMARY OF RECEIVER'S ACTIVITIES

Post-Receivership Receipts and Disbursements

The Receiver caused himself to be added as the sole authorized signatory for all bank

12 accounts of the Receivership Entities in accordance with the Preliminary Injunction Order.
13 Exhibit A provides financial statements through July 31, 2012, and includes a Profit and Loss
14 Statement, Balance Sheet and a redacted detailed General Ledger. The total receipts to the estate
15 were $11,595,881.56, while total disbursements were $1,230,821.17. As of July 31, 2012, the
16 Receiver was holding cash in the amount of $10,365,060.39.
17

In his First Report, the Receiver expressed concern that Heritage Bank of Commerce

18 ("Heritage") had apparently issued a $100,000 cashier's check to Mr. Feathers after Heritage had
19 received notice of the TRO on June 26, 2012. Heritage initially told the Receiver that it had
20 received the freeze order by facsimile at 3:15 p.m. on June 26, 2012. Following the filing of the
21 Receiver's First Report, Heritage stated that it was mistaken when it stated the fax was received at
22 3:15 p.m., that the TRO was received at its San Jose offices shortly before the close of business on
23 June 26, 2012, and that the staff at its Los Altos branch could not be notified until the morning of
24 June 27, 2012. As such, Heritage has disputed the Receiver's account of the facts. The Receiver
25 believes that the fact issue is moot because the cashier's check was recovered before it was cashed.
2.

26
27

Business Operations, Loan Portfolio and Servicing

The Receivership Entities hold approximately 72 loans, with unpaid principal of

28 approximately $25.454 million, including loans which they originated, but majority interests in
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1 which have been sold to unrelated parties. Two loans were in process when the Receiver was
2 appointed and eight loans are currently impaired.
(a)

3
4

Loans in process

The Receivership Entities participated in several Small Business Administration ("SBA")

5 loan programs governed by HB 5297, The Small Business Jobs Act. One program, known as the
6 504 loan program, provides SBA-guaranteed debenture funding secured by junior mortgages on
7 properties securing senior loans funded by the Receivership Entities. After the Receivership
8 Entities fund a first mortgage loan, a private entity called a Certified Development Company
9 ("CDC") issues an SBA-guaranteed debenture secured by a second mortgage. The loan is then
10 placed into a pool and 85% of the loan is sold to private investors with a guaranty from the SBA.
11 The Receivership Entities currently hold the remaining 15% interests and receive substantial
12 "excess servicing fees" from 14 loans that are part of the 504 loan program. The "excess servicing
13 fees" substantially increase the yield on the loans.
14

At the time of the Receiver's appointment, two loans, one to borrower Milliken-Napa

15 Creek, LLC ("Milliken") in the amount of $3,395,000 and another to borrower Clover Hotel
16 Partners ("Clover") in the amount of $1,565,000, had been funded and were about to be pooled,
17 which would have resulted in the receipt of 85% of the principal lent, or $4.216 million. The
18 Receiver would retain the remaining 15% of the loans, continue to service them and receive
19 significant monthly servicing fees.
20

The Receiver is prepared to execute the agreements necessary to cause the loans to be

21 pooled and to receive the proceeds. Given the impending termination of this particular SBA
22 program in September, the Receiver will shortly be seeking authorization to proceed and will give
23 the Commission, Defendant Feathers and the SBA notice of the application. If the Court does not
24 authorize the Receiver to proceed, or the SBA does not allow the loans in the debenture pool, the
25 Receiver may look to sell the loans.
(b)

26
27

Impaired Loans

The following is an update and additional information on the non-performing loans

28 identified by the Receiver in his First Report:
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Rico Espana: Mr. Espana borrowed a total of $1.104 million to purchase the property

1

2 located at 4479 S. Whiskey Slough Road in Holt, California. The property consists of an existing
3 freestanding one-story restaurant/tavern comprised of approximately 2,361 square feet and an
4 attached 1,392 square foot mobile home. The building is situated on a single triangular shaped
5 parcel totaling approximately 25.265 square feet (0.58 acres) which provides plenty of parking.
6 Holt, California is located outside of Stockton near the California Delta, although the property is
7 not a waterfront parcel. The business is currently not operating. The most recent appraisal in the
8 file was done in August 2009 and values the property at $500,000.
By way of background, IPF refinanced the property for the former owners in

9

10 November 2006 in the amount of $381,000. IPF recorded a Notice of Default on November 5,
11 2007. A Notice of Trustee's Sale was recorded in February 2008, showing $426,147 due.
12 SB Capital bought the property at the trustee's sale for $428,157. The property was listed on the
13 Multiple Listing Service (MLS) in April 2008 for $460,000 and then sat vacant for a number of
14 years.
15

The Receiver is informed that beginning in early 2012, Mr. Feathers began some capital

16 improvements to the interior and exterior of the property and also purchased some restaurant
17 equipment. The property was sold by SB Capital to Rico Espana on May 31, 2012, for
18 $1,054,500. IPF holds the first trust deed for $1,155,000, or 109% of the sale price and 231% of
19 the most recent appraised value. The borrower, Rico Espana, has no liquor license and no ability
20 to service the debt. He has indicated that he is willing to either do a short sale or a deed in lieu of
21 foreclosure. Mr. Espana has also secured the property and has agreed to provide security. The
22 Receiver's agent has visited the property and is currently interviewing potential brokers to list the
23 property and also provide an opinion of value. The Receiver initially established a loan loss
24 reserve for this loan of $954,000 (or 86% of the loan amount). Based on what has been uncovered
25 since that time, the Receiver recommends leaving the reserve the same and proceeding with a deed
26 in lieu of foreclosure, or accepting a short sale.
27

Four Brothers: Four Brothers owns and operates the Brannan Cottage Inn in Calistoga,

28 California. The loan totaling $1.215 million was made in March 2008 and included the purchase
LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

790060.01/SD

-6-

Case No. CV12-03237
RECEIVER'S SECOND INTERIM REPORT
AND PETITION FOR INSTRUCTIONS

Case5:12-cv-03237-EJD Document53 Filed08/10/12 Page9 of 34

1 as well as some capital improvements. The property is a Victorian six-room bed and breakfast,
2 listed on the National Register of Historic Places. It was built in 1860 by Samuel Brannan,
3 Calistoga's founder. Calistoga is located approximately 25 miles from Napa in the heart of
4 California's wine country. The property includes three buildings, two main buildings that house
5 the guest check-in area, parlor, dining room and the six guest rooms. The third building is an
6 older building of approximately 333 square feet that contains a kitchen, laundry room, storage and
7 bathroom. The total gross building area is approximately 2,590 square feet on a 10,890 square
8 foot parcel. A broker opinion of value prepared in March 2012 values the property between
9 $950,000 and $975,000.
10

The loan is currently in default. The Receiver is informed that the property is currently

11 listed for $999,000, has been on the market for two years and was initially priced significantly
12 higher. The Receiver's agent met with the owner, Doug Cook, and his real estate agent, Dick
13 Lopez. The Receiver supports a short sale on this property, subject to court approval, and is
14 currently working with Mr. Cook to effectuate the sale. In the meantime, the Receiver is also
15 working with Mr. Cook on an agreement which will allow all excess cash to be paid over to the
16 Receiver. The Receiver initially established a loan loss reserve of $470,000 (or 38% of the loan
17 amount). Based on what has been discovered since that time, the Receiver recommends leaving
18 the reserve the same.
19

Sweet Fingers: Roxanne Mosley borrowed $900,000 for this mixed use property. The

20 property is located at 464 East 14th Street, San Leandro, California and includes an operating
21 restaurant called Sweet Fingers on the first floor and a residential apartment on the second floor.
22 Ms. Mosley defaulted on the loan and SB Capital foreclosed in July 2008. SB Capital then leased
23 it back to Ms. Mosley in May 2008 for $4,500 (for both the restaurant and apartment) on a
24 month-to-month basis. The payment performance on the lease has been sporadic. The Receiver's
25 agent has a meeting set up with Ms. Mosley during the week of August 13th and also with two
26 potential real estate agents to list the property. The property is currently carried on SB Capital's
27 books at $900,000. The Receiver initially established a reserve for loss on the sale of this asset of
28
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1 $288,000 (or 32% of the value of the property). Once the Receiver meets with the real estate
2 brokers, he will be able to provide additional insight on whether this reserve is sufficient.
3

Kallapa Rampur: On December 7, 2007, Mr. Rampur borrowed $2.171 million to

4 purchase a gas station in Oakland and add a convenience store to the property. Business was slow
5 at the beginning due in part to the disruption caused by the construction of the store. Initially
6 interest payments were paid from an interest reserve, and SB Capital continued to make advances
7 as the construction was completed. Once the interest reserve was exhausted, the borrower
8 defaulted on the interest payments. Currently, he is paying $3,500 per week, all of which is being
9 applied to interest. Despite this poor payment history, SB Capital made one final advance on this
10 loan for $102,670 on March 12, 2012. In his First Report, the Receiver estimated the loan loss
11 reserve for this loan at $1.147 million (or 53% of the loan amount). Since the borrower is
12 currently making the $3,500 per week payments, the Receiver does not recommend taking any
13 action at this time or changing the loan loss reserve.
14

Larry Mardock: Mr. Mardock borrowed $450,000 on June 10, 2010. On July 14, 2010, he

15 made a principal reduction of $79,200. He later fell two months behind which he has never made
16 up, so the loan shows a rolling 60-day delinquency, although he has consistently been making
17 monthly payments. The principal has been paid down from $475,000 to $395,000 since the loan
18 was made. Based on the appraisal done at the time the loan was originated, the loan to value ratio
19 was only 50%. In the Receiver's First Report, he estimated the loan loss reserve at 10% because
20 of the 60-day delinquency, although based on the forgoing, this may be reduced or eliminated.
21

Iguanas Burritas Zilla: This borrower has an outstanding loan of $850,000. The collateral

22 is a family-owned taco restaurant. At the time of the Receiver's appointment, they were late on
23 one payment, which has since been brought current. This was and has been a performing loan and
24 the Receiver recommends taking no further action at this time.
25

695 Oak Grove: This loan for $400,000 matured on June 30, 2012. The Receiver is

26 working with the borrower and counsel to execute a short-term extension. The loan is secured by
27 two pieces of real property; although SB Capital is in second position on both behind very large
28 first trust deeds, so foreclosure does not appear to be a viable option. The borrower is a real estate
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1 developer and has indicated that he is working on the sale of some other properties in his portfolio,
2 which he expects to close in September or October 2012. In drafting the renewal documents,
3 some concerns have arisen regarding SPF's licensing. The Receiver and his counsel are working
4 on getting the issues resolved so that the extension can be effectuated.
5

349 First Street, LLC: 349 First Street, LLC is the borrower on this loan, which is secured

6 by two parcels located at 731-733 Bay Road, Menlo Park, California. The current loan balance is
7 $1.144 million. While this loan was not identified in the Receiver's First Status Report, the
8 Receiver is concerned about this loan for several reasons. The original loan closing date was
9 December 30, 2010. The purchase price of the property was $840,000 and yet the loan amount
10 was $940,000 (a 111% loan to value). Of the additional $100,000 funded, the borrower received
11 $50,000 as a "developer fee" and SB Capital received $50,000 as a loan origination fee. In the
12 Receiver's experience, such fees are excessive. Moreover, origination fees are usually paid by the
13 borrower as part of a down payment, not added to the sale price and financed. The Receiver is
14 informed that the property originally included a 13-room boarding house which was in poor
15 condition. On May 30, 2012, roughly a year and a half after the loan was funded, SB Capital
16 refinanced the $940,000 loan with a new loan in the amount of $2.36 million. Of the approved
17 new loan amount, $1.144 million had been funded at the time of the Receiver's appointment. The
18 new loan includes an interest reserve of $151,913 and another "loan origination fee" paid to
19 SB Capital of $47,200. The purpose of the new loan was to pay for the demolition of the existing
20 structure and build two duplexes, one on each parcel, for a total of four single family homes. The
21 demolition has been completed and the borrower is in the process of obtaining final approval of
22 the building plans and permits. The Receiver has retained an independent appraiser to evaluate the
23 value of the property both "as is," but with plans and permits, and as a completed project. Once
24 the Receiver has this appraisal, he will be in a position to recommend whether the property should
25 be marketed and sold as is, or whether the remaining balance on the loan should be funded so that
26 construction can be completed.
27
28
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(c)

1

Pending Loan Sales

There are two other loans 7A SBA loans that were issued pre-receivership and which the

2

3 Receiver is ready to sell the 75% guarantee if the SBA and the Court approve the sale. The first is
4 TB Insurance/First Insurance Corp. which was granted a loan for $316,000. The other is One Stop
5 Nutrition which was approved to borrow $525,000. On July 20, 2012, the Receiver issued
6 payment for the final draw of $32,321.54 on the One Stop Nutrition loan, bringing the total
7 principal balance to $525,000. Both loans are now fully funded and qualified under the
8 7A program.
3.

9

Projected Cash Flow From Operations

Based upon the current loan portfolio, the Receivership Entities should be able to generate

10

11 $156,600 per month in operating income prior to administrative expenses of the Receiver and his
12 professionals. The revenue and expenses are summarized as follows:
13

Revenue:

14

Interest Revenue

15

Servicing Revenue

16

Rental Revenue

17

Total Revenue

$109,000
$87,000
$2,000
$198,000

18
19

Operating Expenses:

20

Payroll

21

Fringe Benefits

$1,800

22

Rent

$7,500

23

Other operating expenses

$4,100

24

Total Operating Expenses

$41,400

25

Operating Income

$28,0001

$156,600

26
27
28
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1

B.

Forensic Accounting Work

2

The Receiver has reviewed the Receivership Entities books and records and found them to

3 be incomplete in that the Quickbooks files begin on January 1, 2010, with beginning balances as
4 of that date, and there is no visibility prior to that time. In addition, there are accruals for profits
5 purportedly earned on loans transferred from one Receivership Entity to another at values in
6 excess of the principal balance of the loans. The Receiver has, therefore, begun a cash basis
7 forensic accounting which will determine how much money was raised from investors and how
8 the money was spent. The Receiver has completed an inventory of bank statements for all known
9 bank accounts. Some of these records are missing and the Receiver has requested, either
10 informally or by subpoena, copies of missing statements, deposits and cancelled checks.
11

In the meantime, the Receiver has developed a Quickbooks model which is essentially a

12 relational database designed to accumulate all cash receipts and disbursements which reconcile to
13 the banking records of the Receivership Entities from January 1, 2007, through the time of the
14 Receiver's appointment. The data is organized into money raising, money lending and
15 intercompany activities and is designed to provide the Receiver, the Court and the parties with the
16 following information:
17

•

How much money was raised from investor, how much each of them received and
how much each is owed;

18
19

•

Whether the Receivership Entities' lending activities were profitable;

20

•

The amount of money paid to Mr. Feathers;

21

•

The identity and location of receivership assets;

22

•

The identity of potential sources of recovery; and

23

•

Determine impact of intercompany asset transfers.

24

C.

Analysis of Loans

25

The Receiver is conducting due diligence on the Receivership Entities loan portfolio. The

26 following summary provides the number and amount of loans held by each entity.
27
28
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1

Loan
Summary

2

IPF

7A SBA Loans
# of loans
$ value2

3
4

SBC, LLC

-

44
7,455,812

SPF

Sen. Comm.
Mortgage

-

-

Total

44
7,455,812

5
6
7
8
9
10
11
12

504 SBA Loans
# of loans
$ value

3
4,480,750

3
3,051,484

Non-SBA loans
# of loans
$ value

4
4,399,206

8
3,285,220

Total
# of loans
$ value

7
8,879,956

44
7,455,812

11
6,336,704

10
2,781,927

-

10
2,781,927

14
9,836,923

14
8,161,664

72
25,454,400

13
D.

Document Recovery.

14
As of the date of the Appointment Order, the Receivership Entities operated a physical
15
office in Los Altos which was the primary repository of business documents and records relating
16
to the Receivership Entities. In addition, the Commission has provided the Receiver with a copy
17
of the documents and records relating to the Receivership Entities in its possession. The Receiver
18
has also contacted lawyers and accountants who were affiliated with the Receivership Entities in
19
order to obtain their records. Finally, the Receiver has issued subpoenas to certain third parties
20
demanding the production of records relevant to his investigation and accounting.
21
VI.

RECEIVER AND PROFESSIONAL FEES

22
Neither the Receiver nor his professionals have been paid any fees to date. No such
23
payments will be made until such time as the Court approves and authorizes them.
24
A.

Receiver Fees

25
The Receiver is not billing for travel time for this matter, which would normally be billed
26
at 50% of the timekeeper's rate. Total Receiver fees incurred in June 2012 were $42,501.50, net of
27
28
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1 the travel time discount of $4,947.50. In July 2012, Receiver fees were $91,058, net of the travel
2 time discount of $7,219.50. For the first two months, the travel discount saved the receivership
3 estate over $12,000.
The Receiver expects his fees to remain at this level or higher in August, then to gradually

4

5 decline as the receivership progresses and the forensic accounting is completed. The Receiver has
6 prepared the following forecast of his fees through the end of 2012. The forecast includes
7 approximately $128,425 as an estimate of the cost of conducting the forensic accounting discussed
8 above.
9
10
11
12
13

Month
August
September
October
November
December
Total

Operate Company
$70,310
$52,575
$45,075
$36,075
$39,575
$243,610

Forensic Accounting
$27,375
$42,600
$34,000
$24,450
-0$128,425

Total
$97,685
$95,175
$79,075
$60,525
$39,575
$372,035

14

B.

Legal Fees and Costs

15

The Receiver retained the law firm of Allen Matkins as his counsel. The firm's

16 employment was approved on July 10, 2012. Through August 7, 2012, Allen Matkins' fees total
17 $81,786 and costs total $5,256. The vast majority of the costs and approximately $5,000 of the
18 fees are related to the filing and recording required under 28 U.S.C. section 754. SB Capital and
19 its related entities made loans collateralized by properties located in many different judicial
20 districts and counties. In order to protect the lien priority and interests of the receivership estate in
21 the collateral, Allen Matkins filed and recorded the order in each one of the districts and counties
22 where collateral is located.
23

Aside from this work, Allen Matkins spent a significant amount of time over the first

24 several weeks addressing the legal issues associated with the SBA lending business, both on a
25 macro level and dealing with individual 504 program loans. There were numerous calls with the
26 SBA and the Commission and related court appearances (on the telephone and in person). Allen
27 Matkins also spent time addressing the legal issues arising from the lending and servicing
28 practices of the enterprise, which needed to be addressed promptly because of whom held licenses
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1 and the types of loans at issue. Allen Matkins also provided legal advice associated with legacy
2 and other loans requiring extensions and forbearances and to address other issues. This was
3 complicated by the condition of the loan documents and the complexity of the transactions.
4

Allen Matkins provided assistance with regard to the turnover and marshalling of assets

5 and documents. Allen Matkins prepared both demand letters and subpoenas for assets, documents
6 and information in support of the Receiver's accounting and the report. This included letter
7 demands and subpoenas for banks, attorneys, accountants and others. Through this work, the
8 Receiver obtained files and some cash retainers and expects to receive the balance of the
9 documents and information in a short time. Complete and detailed bills setting forth Allen
10 Matkins' work will be provided with fee applications to be filed with the Court.
VII.

11
12

PENDING LITIGATION AND RELATED PROCEEDINGS

Other than this action, it does not appear that the Receivership Entities are parties to any

13 pending litigation.
VIII. INVESTOR COMMUNICATIONS

14
15

The Receiver has established a website dedicated to this case, www.sbcapitalreceiver.com,

16 which is used to provide case information, regular updates and answers to frequently asked
17 questions. Investors and other creditors are encouraged to visit the website regularly to obtain
18 information about the receivership. The Receiver also sent a letter to all investors on July 12,
19 2012, after the Preliminary Injunction Order was entered informing them of the SEC action, the
20 appointment of the Receiver and providing a copy of the TRO and Preliminary Injunction Order.
21 Additionally, the Receiver and his counsel promptly respond to all inquiries from investors and
22 other creditors.
23

IX.

RECOMMENDED FURTHER INVESTIGATION AND ACTIVITIES

24

In the near term, the Receiver makes the following recommendations in connection with

25 his efforts to better understand and document the financial condition and activities of the
26 Receivership Entities.
27
28
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1

A.

Document Recovery Efforts

2

The Receiver will obtain records from all financial institutions at which the Defendants

3 maintained accounts, as well as all attorneys and accountants engaged by the Receivership
4 Entities. The Receiver will serve document subpoenas, as necessary and appropriate, upon third
5 parties believed to be in possession of Receivership Entity documents or assets or information
6 related thereto. In addition, the Receiver may decide to depose individuals or entities believed to
7 possess information relevant to his charge, as defined by the Preliminary Injunction Order.
8

B.

Receivership Asset Recovery Efforts and Investigation

9

As additional documentary evidence is acquired, the Receiver will seek to locate any

10 presently unaccounted for receivership assets that may exist. If and when such assets are located,
11 the Receiver will proceed with recovery efforts, including seeking relief from the Court against
12 third parties who refuse to comply with the Preliminary Injunction Order.
The Receiver also recommends exploring whether there were third parties who aided

13

14 Mr. Feathers and others in connection with this enterprise. As part of this investigation, the
15 Receiver will evaluate whether such third parties should be liable for damages caused to the
16 Receivership Entities and whether the cost of pursuing litigation is warranted by the potential
17 benefit to the receivership estate. The Receiver will seek Court approval before pursuing any such
18 claims.
19

C.

Management and Disposition of Receivership Assets

20

The Receiver will continue to preserve, manage and protect all receivership assets,

21 including the Receivership Entities loan servicing business. If and when it is appropriate to sell
22 receivership assets, the Receiver will evaluate courses of action that may include selling the
23 enterprise as a single going concern or selling assets or types of assets separately to maximize the
24 recovery. The Receiver will seek Court approval of such sales and recommend appropriate
25 overbid procedures.
26
27
28
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1

D.

Accounting

2

The Receiver will continue to gather accounting records and complete his accounting work

3 described above to establish, among other things, where the funds for the Receivership Entities
4 came from and where they went after receipt by the Receivership Entities.
5

E.

Reporting

6

The Receiver will file further reports on his activities and findings as directed by the Court.

7 In the Receiver's opinion, for this matter, filing reports on a quarterly basis strikes a good balance
8 between (a) keeping the Court and interested parties informed on the Receiver's activities and
9 (b) minimizing administrative expenses. Perhaps the following schedule will be acceptable to the
10 Court: the Receiver's third status report covering inception of the receivership through
11 September 30, 2012, to be filed on or before October 15, 2012, followed by quarterly reports
12 thereafter due the fifteenth of the month following the end of the calendar quarter. This would
13 provide the next two reports at approximately two-month intervals and quarterly reports thereafter.
14

F.

Claims Process

15

If and when appropriate, the Receiver will formulate and propose procedures for the

16 administration of claims against the receivership estate, including a deadline by which claims must
17 be submitted to the Receiver and claim forms and notices be sent to investors and other creditors.
18

G.

Plan for Distribution

19

If and when appropriate, the Receiver will evaluate the appropriate means and basis for

20 distributing assets of the receivership estate to investors and other claimants. At this time, the
21 Receiver is not in a position to recommend how best to distribute assets.
22
23
24
25
26
27
28
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